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KERRMCGEE CHEMICAL CORPORATION
POST OFFICE BOX 55 • HENOERSON. NEVADA MOM

December17,1997

Ms. Brenda Pohlmann
Remediation Branch Supervisor
Nevada Division of Environmental Protection
555 E. Washington, Suite 4300 7
LasVegas, NV 89101

Dear Ms. Pohlman: ;

Subject: Perchlorate Consent Agreement

Kerr-McGee Chemical Corporation (KMCC) received a request from Lew Dodgion to work towards development of a
Consent Agreement to cover activities associated with investigation of perchlorate impact at KMCC's Henderson,
Nevada, facility

Mr. Dodgion provided a template Consent Agreement which he requested that KMCC review and return to NDEP
with comments. Attached is a redline version of that original template with modification noted. New text is
underlined; removed text is struck out

In addition, there are two sections which will need consideration and probable modification. KMCC was reluctant to
modify these without prior discussion with NDEP. These sections are:

• Section V, Paragraph 2 - Public Participation.
Section V, Paragraph 2 discusses the method of ensuring the public is informed and that they have
opportunity for comment. NDEP will need to consider how this is done. Current text explains that the
information exchange will occur in conjunction with the Public Involvement Plan, a part of the BMI Common
Areas Phase 2 Consent Agreement. This may be the most effective process, but this determination should
be made.

• Section XVII - Reimbursement of Division Oversight Costs.
Section XVII discusses the method for reimbursement of NDEP costs associated with assessment of
perchlorate impact at Henderson, Nevada. KMCC does not believe that inclusion of these costs in the
HISSC Phase II reimbursement invoices is appropriate. A determination will be required to develop an
appropriate means for Division reimbursement.

Kerr-McGee is committed to act responsibly and cooperate fully with local, state, and federal officials in determining
appropriate remedial actions. Please feel free to contact me at (702) 651-2200 if you have any questions related to
this information. Thank you.

Sincerely,

Susan M. Crowley
Staff Environmental Specialist

By certified mail
cc: PSCorbett Robert Kelso (NDEP)

PBDizikes J. Reichenberger
ALDootey ftftwg ZJmmennan (N06P)
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5 CONSENT AGREEMENT

6 This Consent Agreement (the "Consent Agreement") is made and

7 entered into this i**-___ day of August_____, 1996_, by and

8 between the State of Nevada, Department of Conservation and

9 Natural Resources, Division of Environmental Protection (the

10 "Division") and Kerr-McGee Chemical Corporation (the "Company").

11 The Company and the Division are referred to collectively herein

12 as the "Parties."

13 WHEREAS, the Division is designated as the state water

14 pollution control agency for Nevada and is empowered to

15 administer and enforce the Nevada Water Pollution Control Law,

16 Nevada Revised Statutes ("NRS") §§ 445.131 to 445.354, inclusive;

17 and

18 WHEREAS, the Division is designated as the state agency for

19 the regulation of hazardous waste and is empowered to administer

20 and enforce the Nevada Hazardous Waste Disposal Law, NRS §§

459.400 to 459.600, inclusive,- and

____WHEREAS, in March 1997. the State of California developed a

method of analysis of drinking water supplies for the presence of

"perchlorate" at levels much lower than historically had been the

norm (parts per billion in contrast to parts per million) and
Orate - ParchloraE* Con»«nc Agr««m«nt:



1 application of this new method has indicated the presence of

2 perchlorate at the parts-per-billion level in Lake Mead and the

3 Colorado River Basin;

4 ____WHEREAS, perchlorate has not heretofore been included on

5 lists of hazardous substances or of hazardous constituents

6 developed by the federal Environmental Protection Agency ("E?.V).

7 and its human health effects are not understood, and accordingly.

8 concerned parties including EPA . the State of Nevada and present

9 and historical manufacturers of ammonium perchlorate. a rocket

K) fuel, are seeking to improve toxicological information regarding

11 perchlorate, improve analytical protocols, and find technological

12 and regulatory solutions to the potential problem of perchlorate

13 in public drinking water supplies.-

14 ____WHEREAS, the Company has since 1968 owned and operated a

15 plant at Henderson. Nevada used to produce ammonium perchlorate.

16 which same facility was previously operated by the United States

17 Navy and others to manufacture perchlorate products, including

18 sodium perchlorate and potassium perchlorate;

19 ____WHEREAS, in Henderson. to the northwest of the Company's

20 facility, ammonium perchlorate was manufactured for approximately

21 30 years by Pacific Engineering and Production Co. of Nevada

22 (PEPCON) .-

2.) ____WHEREAS, sampling of groundwater at the Company's and

24 PEPCON's sites and in areas to the north and east o£ these

Drat* - P«rehlorat« Con«*nt Agr»«m*nc
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1 facilities approaching the Las Vegas Wash indicates elevated

2 levels of perchlorate in aroundwater which are presumptively

3 associated with historical operations at the Company's and

4 PEPCON's facilities;

5 WHEREAS^—the Division, has communicated to the Company its

7 necessary,—remediation o£ "alaaaos at or associated with the Gite

8 which may pose a thrsac to human health,—welfare,—or the

10 Environmental Contaminant management activities at or associated

11 with the Company's Gits, ar.d

12 ___WHEREAS, the Division has communicated to the Company and

13 PEPCON its intention to require the investigation.

14 characterization and, if necessary and feasible, remediation of

15 Releases of perchlorate at or associated with these two sites

16 which may pose a threat to human health, welfare or the

17 environment;

18 WHEREAS, the Company deairao to cooperate fully with the

19 Division to invcatigate,—characterise and,—if necessary,

20 remediate in a prompt and satisfactory manner Releases at or-

21 associated with the Gite which may poae a throat to human health,

22 welfare, or the Cnviro.imenc, and

23 ____WHEREAS, the Company desires to cooperate fully with the

24 Division to investigate, characterize and, if necessary and

-3-
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1 feasible, remediate in a prompt and satisfactory manner releases

2 of perchlorate at or associated with the Site which may pose a

3 threat to human health, welfare or the environment and agrees

4 that these steps should take place pursuant to this agreement.

5 while taking due account of. and where necessary and appropriate

6 coordinating with, other environmental response activities

7 ongoing at Henderson. including: (1) the Company's Phase II

8 consent agreement of August I, 1995. with the Division governing

9 investigation and remedial planning with regard to other releases

10 of "Environmental Contaminants" at or associated with the

11 Company's site; (2) the Phase II consent agreement of February

12 23. 1996. between the Division. Montrose Chemical Corporation of

13 California. Inc.. Pioneer Chlor Alkali Company. Inc., Stauffer

14 Management Company. Titanium Metals Corporation. Basic

15 Management. Inc. and the Company, regarding releases of

16 "Environmental Contaminants" at or associated with the Basic

17 Management, Inc. Industrial Complex; and (3) any consent

18 agreement addressing release of perchlorate that the Division may

19 achieve with PEPCON.

20 WHEIUSAC, on April 25, 1001,—tha Divio ion and Chemotar,—Ine . ,

21 Kcrr MeGcQ Chemical Corporation,—Montroae Chemical Corporation of

22 Calif ornia,—Inc —rionocc—Chloc—AlkQl i—Company,—Inc —Gtauf f er

•»"? jVt,-|r-i,-trr.L-rni~-ir f.-rnry-inv—a *yi—""- •- -i n : • • —i—MJ~ - -\ 1 -->—r\-> >rr>» »•;.•J L II.A.**LA -"-j ^ iTt IV— • i \~ ^— W nlk* t* . A / ^i* K'S.A -- —. — ̂ 4. »* -^ -A.H L i . s_ ^ ^ .^ «J •_. ̂ -f —. ^ <~s -— >

25 firat phaae of a contemplated phaaod app

-4-
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1 and remediation,—if. nceeaaairy,—of Environmental conditions ate

2 aaaeeiated with the DMI Complex,—eonaiating of the followi

3 three phaaca.—Phaae 1——the development of Dhaae 1 environmental

4 conditiona aaseaament reports detailing information regarding the

5 DMI Complex; Phase 2——if determined by the Division to be

6 neceosary to protect human health,—welfare,—or the Environment,

7 the performance o£ environmental—inveotigations—fee—£ill—in any

8 data gap3 identified by the Phase 1 reports,—Fhase 3——i-£-

9 determined by the Division to be necessary to protect huma

10 health, welfare, or the Environment, identification and

I 1

12 environmental conditiona identified in Phaaea 1 and 2; and

13 WHEREAS, purauant to the rhaae 1 Conaent Agreement, the

14 Company which aigned the rhaae I Conaent Agreement submitted to

15 the Division on April 14,—1D93. Phaae I Environmental Conditiona

16 Aaaeaament for the Kerr MeGee Chemical Corporation Ilenderaon,

17 | Nevada Facility ("rhaae 1 Report"), and

18 WHEREA&7—the Diviaion has determined, baaed upon itg review

19 of the Phaoo 1 Report,—that additional work ia neecaaary to
20 gather additional information and data concerning the Site.

21 Those areaa or iaaues for which the Diviaion requirea the

22 Company to evaluate and characterise the nature and extent o£

laaoj within or associated with chc Site wore finalised in a

24 Letter o£ Underatanding dated August 15, 1904, which ia attached

25 hereto aa Attachment A.—Through thio Conac-nt Agreement the

-5-
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1 Company,—if required by the Division,—shall commence the prccea

2 o£ developing and evaluating appropriate remedial alte-rnativca,

4 WHEREAS, the Division and the Company have agreed to enter

5 into this Consent Agreement regarding such additional work.

6 NOW, THEREFORE, in consideration of and in exchange for the

7 mutual undertakings and covenants herein, and intending to be

8 legally bound hereby, the Division and the Company agree as

9 follows:

10

11 I. DEFINITIONS

12 The following terms shall have the meanings specified for

13 purposes of this Consent Agreement:

14 1. Administrator means the Administrator of the Nevada

15 Division of Environmental Protection.

16 2-.——DM I meano Dapic Management. Inc.

17 3-.——DMI Company or DMI Compcmiso meana PHI. Kcrr MeGcc

18 Chemical Corporation,—Pioneer Chlor Alkali Company,

19 Inc.**1-—and Titanium Metala Corporation,—individually

20 or collectively,—reapGctivcly,—or their reapective

21 guecsaaora or asgigno with reapcct—to ownership or

-' In 1988, Pioneer Chlor-Alkali Company, Inc. became the
owner and operator of certain real property and improvements
located at the BMI Complex which, during an earlier time period,
had been owned and operated by Stauffer Chemical Company.
Stauffer Management Company neither owns nor operates any real
property or improvements located at the BMI Complex.

~ T-
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1 operation of any portion of the Oitc or the DMI

2 Complex.

3 2_._4-r BMI Common Areas Phase 2. Consent. Agreement means the

4 Consent Agreement made and entered into on February 23,

5 1996, by and among the Division and Kerr-McGee Chemical

6 Corporation, Montrose Chemical Corporation of

7 California, Inc., Pioneer Chlor Alkali Company, Inc.,

8 Stauffer Management Company, Titanium Metals

9 Corporation and Basic Management, Inc.

10 3 .s-r. BMI Complex means the Basic Management, Inc. Industrial

11 Complex located in Clark County, Nevada, and includes

12 all land, structures, other appurtenances, and

13 improvements on the land owned or operated as of April

14 15, 1993 by the BMI Companies or any of them, or

15 Montrose Chemical Corporation of California, Inc.,

16 except those properties identified in letters from BMI

17 to the Division dated November 1, 1991 (acknowledged

18 January 23, 1992), and April 9, 1992 (acknowledged June

19 . 19, 1992), respectively, attached hereto as Attachment

20 B.

21 4 .•6-r Company means Kerr-McGee Chemical Corporation.

22 5 .3-r Consent Agreement means this Consent Agreement and

23 includes all attachments, Division-approved wWorkplans

24 (including schedules and attachments), Division-

25 approved Deliverables, amendments, modifications and

Orafs - P«reK!arac* Co
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1 items incorporated by reference as provided in Section

2 XXVIII.

3 ILJH- Contractor means any entity or person, including any

4 contractor, subcontractor, consultant, firm or

5 laboratory, retained by the Company or the Division to

6 conduct or monitor any portion of the work performed

7 pursuant to this Consent Agreement.

8 2_J^~ Deliverable means, without limitation, any wWorkplan,

9 report, progress report, plan, data, document,

10 information, submittal, obligation or work which the

U Company is required to submit to the Division under the

12 terms of this Consent Agreement.

13 8 .-i-Q-r Division means the State of Nevada, Department of

14 Conservation and Natural Resources, Division of

15 Environmental Protection, or its successor department

16 or agency of the State of Nevada.

17 9 .3r3rr- Effective Date means the date on which this

18 Consent Agreement becomes effective, as specified in

19 Section XXIX. The effective period of this Consent

20 Agreement means the period of time between the

21 Effective Date and the date upon which this Consent

22 Agreement terminates as specified in Section XXX.

23 10.12. Environment means air, land (including subsurface

24 strata), and water (including groundwater) or any

25 combination or part thereof.

Draft • ?*rchlorac* Cona*nc Agr»»m«nt



1 »•: — Environmental Contaminant meano any element, compound.

2 mixture , — oolution or substance, — the Releaae of which

3 may pgeaent a aubatantial endangement to human health,

4 welfare, — or the Environment regulated by the Diviaion

5 under any applicable; Environmental Law including,

6 without limitation, — any "solid waste," — "hazardous

7 waste, " — "hazardous constituent, " — "hazardous gubatanca, "

8 "regulated substance," — "pollutant, " — "contaminant, "

9 " rj.dioj.ct ive — tnci tzj>r"'3.'1 " " a ~ r — cor tart\ina"iti — u — " imminently

10 hazardous chemical substance or mixture, " — " hazardous

11 material," or other substance go defined by any

12 applicable Environmental Law.

13 i4-r — Environmental Law means each federal and atate law and

14 regulation relating in any way to Environmental

15 pollution or the protection of the Environment or the

16 Release of any Environmental Contaminant into the

17 Environment including, — without limitation, — the Nevada

18 Water Pollution Control Law, MRS SS 440.131 to 4*5.354,

19 the Nevada Solid Waato Disposal Law, NRO SS 444.440 to

20 444.050, the Nevada Hazardous Waste Diapoaal Law, NRS

21 SS 459.400 to 450. GOO, the Nevada Air Pollution Control

22 Law, SffilG SS 445.401 to 445.710, the Mcvada Underground

23 Storage Tank Law, NRG 55 450. OQQ to 459. OGG, — the Nevada

•> i n.Trfi ni~ i rm — font- T-nl T..I-J tr?r'. — 5-5 — 4.'~.0 — Q i Q — *-°> — 450 — TIQQ —— t-h<~~ •* &Xi^v«4.^(^w ±\JLL \_S^^1U^ ^J ̂  L^Ll IV, II *^*J JJ fc -J -^ . W .te W wW -X ~f J . 4* ̂  \J , U *1 ̂ »

25 Claan Air Act, 42 U.G.C. 55 7401 7G7lq, the r^d^ral

Draft - P*rchlorae« Cona«nc Agr*«m«nC
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1 Water Pollution Control Ace, 33 U.O.C. SS 1251 1307,

2 the Golid Waate Diapoaal Act, aa amended by the

3 Resource Conservation and recovery Act, 43 U.O.C. SS

4 GQ01 GQ02k, the Comprohcaai'/G Environmental Reopcnoc,

5 Compenaation,—and Liability Act,—4-2—U. G . C—§-§—0001.

1 SS 2G01 30D2,—each as may be amended from time to time,

u . . i . . -*.«. . w

7 JT C J pCCwivS^-j^ C *T G IT Q J, ltd >— IT ™

10 ll.̂ 5-r EPA means the United States Environmental

11 Protection Agency or its successor department or

12 agency.

13 12 .-Hrr NAG means the Nevada Administrative Code or its

14 successor codification of rules and regulations.

15 13.3r?r NRS means the Nevada Revised Statutes or its

16 successor codification.

17 14 .-fcfl-r Receptor means any appropriate and representative

18 population, community or habitat of any biological

19 organism (including humans, animals and plants) which

20 is or may be affected by Releases of Environmental

21 Contaminants perchlorate at or associated with the

22 Site.

23 15 .%9-r Release means any past or present spilling,

24 leaking, pumping, pouring, emitting, emptying,

25 discharging, injecting, escaping, leaching, migrating,

Dra£-. - ?«rchlorac» Con««nt Agrovnuinc
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2

13

14

15

16

23

24

25

dumping, or disposing of any Environmental Contaminant-

perchlorate into the Environment (including the

3 abandonment or discarding of barrels, containers, and

4 other closed receptacles containing any

perchlorateEnvironmontal Contaminant).

Site means all land, structures, other

5

6

7 appurtenances, and improvements on the land located at

8 that portion of the BMI Complex, as more particularly

9 described in Attachment €A.

10 17.-â -r State means the State of Nevada, including, as

11 appropriate, its agencies, departments, political

12 subdivisions, agents and employees.

Study Item meana the location of each Rolc-aac. waate

management unit or facility,—Environmental Contaminant

source,—or issue of concern at or associated with the

Site which ia either identified in Attachment A aa a

Gtudy Item or an area of additional worh under Section

IV(D)—(Additional, Alternative or Accelerated Work) .

17

18

19

20 II. STATEMENT OF PURPOSE

21 In entering into this Consent Agreement, the mutual

22 objectives of the Division and the Company are: (1) to perform

an Environmoftfcâ ba Perchlorate Conditions Investigation of

perchlorate contamination as described in Section IV.A; —(-2-)—fee

address the poat cloauro permitting requirements of the federal-

-11-
Or*fe - P»rchlor»c« Concent Agrvwncnt
12/1C/97



1 Solid Waate Diapoaal Act, aa amended by the Rcaeugge Conacy/atiaa
2 and Recovery Act (12 U.O.C. S5 C001 COPSh) and the Nevada

3 Ilasairdjua Waate Diapooal Law (iiRQ SS *00.*QQ fee 4DD.COO), and the

4 regulation promulgated respectively thereunder-,—as requirod fou

5 a RCRA regulated 3ite; -and (2.3-) to perform such Remedial

6 Alternative Study(ies), or Interim Remedial Measures e-e

7 Additional Work as provided in Section IV. The Parties intend

8 that the work to be performed in accordance with Section IV

9 (including all approved wWorkplans), and accepted by the

10 Division, will be consistent with the National Contingency Plan,

11 40 C.F.R. § 300.1 et seq.

12

13 III. PARTIES BOUND

14 1. The provisions of this Consent Agreement shall apply to

15 and be binding upon the Division, including the Department of

16 Conservation and Natural Resources (the "Department"), and upon

17 the Company, its successors and assigns.

18 2. In 1998 Kerr-McGee Chemical Corporation will be merged

19 into Kerr-McGee Chemical LLC. This merger and change of name

20 will in no way alter the Company's responsibilities under this

21 Consent Agreement. The Company has signed an agreement for sale

22 of its ammonium perchlorate business to PEPCON. No conveyance of

23 real property interest in the Site will result should this sale

24 become effective. Any change in ownership or corporate or

23 partnership status of the Company and any conveyance of title,

-12-
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1 easement, or other real property interest in the Site, or a

2 portion of the Site, shall in no way alter the Company's

3 responsibilities under this Consent Agreement. In the event that

4 the Company proposes to sell or transfer all or a portion of the

5 Site, or any real property subject to this Consent Agreement,

6 such Company shall, prior to such sale or transfer, provide

7 written notice to such purchaser or transferee of the existence

8 and terms of this Consent Agreement and any Environmental

9 Perchlorate Conditions Investigation, and shall provide written

10 notice to the Division concerning the sale or transfer not later

11 than fifteen (15) days after such sale or transfer. Such Company

12 shall also obtain, and provide to the Division a copy of, a

13 written undertaking from any purchaser in connection with such

14 sale or transfer that said purchaser will comply with the

15 foregoing notice requirements in connection with any subsequent

16 transfer of such real property.

17 3. The Company shall provide a copy of this Consent

18 Agreement to all Contractors retained by it to conduct or monitor

19 any portion of the work performed under this Consent Agreement

20 not more than fourteen (14) days after either the Effective Date

21 of this Consent Agreement or the date on which such Contractor is

22 retained, whichever is later. The Company shall use best efforts

23 to cause such persons or entities to comply with the terms of

24 this Consent Agreement.

25 4. The Company agrees to undertake all actions required by

Draft • ?%rchlorat« Con**ne



1 the terms and conditions of this Consent Agreement, including any

2 portions of this Consent Agreement that are incorporated by

3 reference and made enforceable hereunder as specified in Section

4 XXVIII.

5 5 . The undersigned representative of each Party to this

6 Consent Agreement certifies that he or she is fully authorized by

7 the Party whom he or she represents to enter into the terms and

8 conditions of this Consent Agreement and to execute and legally

9 bind that Party to it.

10 €-: — Within thirty (30) days after the Effective Date, the

11 Company shall cause to be recorded at the Clark County Recorder '3

12 Office notices of obligation., — ag necessary, — to provide access

1 j T2TT€Tw"3r »-» C C- C. .2. Oil A t^Ulu tGXLlt.SG'^CO v^ildilCO *

14

15 IV. WORK TO BE PERFORMED

16 The Company agrees to perform the work specified in this

17 Consent Agreement in the manner and by the dates specified

18 herein, __ (including the attached Letter of Underatanding) . —— All

19 work undertaken pursuant to this Consent Agreement by the Company

20 and/or its Contractor (s) shall be performed pursuant to the

21 Division- approved wWorkplans required hereunder, and in a manner

22 consistent with all applicable federal and Nevada statutes and

23 their implementing regulations, including all applicable

24 Environmental Laws. The Parties shall also consider applicable

25 or relevant EPA or Division guidance documents identified by the

Ora£e - pvrehlorat* Conwtnc



1 Division, including the October 1995 guidance for an

2 Environmental Conditions Investigation and the February 1996

3 guidance for a Remedial Alternatives Study, and provided to the

4 Company by the Division.

5

6

14

17

IS

19

20

21

A.-aTV£ROMMENTAL PERCHLORATE CONDITIONS INVESTIGATION.

1. Within sixty (60) days af^er the effective date of this

8 Consent Agreement, the Company shall submit to the Division for

9 its review and approval-aft—Environmental Perchlorate Conditions

10 Investigation Workplan. The- Environmental Perchlorate Conditions

11 Investigation Workplan is subject to approval by the Division in

12 accordance with Section VII (Deliverables Requiring Division

13 Approval) .

2. The Environmental Perchlorate Conditions Investigation

15 Workplan shall detail the activities, procedures and

16 methodologies the Company shall undertake and use to perform the

Study Item characterization, evaluation or information-gathering

needed under this agreement. rGquirGmorifca aet forth, in. tha

Letter of Understanding attached hereto aa Attachment A;—A

specific schedule for the implementation of all Environmental

Perchlorate Conditions Investigation activities shall be included

in the Environmental Perchlorate Conditions Investigation

Workplan. Such schedule shall provide for the appropriate

24 I phasing of CnvigonmGftfraJ: Perchlorate Conditions Investigation

25 activities and the submission of deliverables to the Division

- 12-
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1 (including the gubmiasion of diacrete portions of the

3 work concerning specific Otudy Items is completed)—so as to

4 achieve the efficient and timely completion of the

5 EnvironmentalPerchlorate Conditions Investigation in a manner

6 consistent with appropriate Division oversight. and with

7 appropriate conaideration of the complexity and scope of,—=H^

8 interrelationships) among,—specific Study Items.——The

9 Environmental Perchlorate Conditions Investigation shall result

10 in data of adequate technical quality to support the development

11 and evaluation of remedial alternatives during a subsequent study

12 (including, without limitation, any Remedial Alternatives Study).

13 3. Concurrent with the submission of the Environmental

14 Perchlorate Conditions Investigation Workplan, the Company shall

15 submit solely for the Division's information purposes a Health

16 and Safety Plan. The Company may submit a single Health and

17 Safety Plan that addresses all investigations and activities

18 required pursuant to this Consent Agreement. Notwithstanding any

19 other provision of this Consent Agreement, no Division approval,

20 disapproval, decision or determination (or the absence thereof)

21 rendered pursuant to this Consent Agreement on the matters

22 addressed herein shall constitute, or be deemed by any entity or

23 person to constitute, an express or implied approval,

24 endorsement, opinion or determination of or by the Division with

25 respect to any health or safety practice, standard or procedure

Oraf? - P«rchlonc« Content Agr««m«nc



1 proposed, implemented or complied with by any person or entity

2 whatsoever in conjunction with any activities conducted pursuant

3 or in any way relating to this Consent Agreement.

4 B. REMEDIAL ALTERNATIVES STUDY.

1. Following Division approval of any portion of,—or the

entirety o£,—the Siv/iror.mer.tal Perchlorate Conditions

Investigation Report.,, pertaining to one or more Study Items,—the

Company shall, submit to the Division for its review and approval

a Remedial Alternatives Study Workplan within 60 days following

10 receipt of a written notice from the Division specifying the

tl

12

13

14

15

24

25

reasons it believes a Remedial Alternatives Study is necessary.̂

submit to the Diviaion for ita review and approval a Remedial

Altcrnativco Study Workplan addressing each Gtudy Item identified

in tha Diviaion'a notice.——Each The Remedial Alternatives Study

wWorkplan so submitted is subject to approval by the Division in

16 accordance with Section VI (Deliverables Requiring Division

17 Approval) .

18 2. A specific schedule for the implementation of all

19 Remedial Alternatives Study activities shall be included in the

20 each Remedial Alternatives Study wWorkplan. Such schedule shall

21 provide for the appropriate phasing of Remedial Alternatives

22 Study activities and Deliverable submissions so as to achieve the

2.1 efficient and timely completion of the Remedial Alternatives

Study in a manner consistent with appropriate Division oversight...

and with appropriate; consideration of the complexity and scope

Draft - Pvrchlorae* Con«%nc



1 of, and intergelafeionohipa among, apeeifie Study Itema.

2 3. Any determination made by the Division pursuant to this

3 Section IV.B and any work undertaken pursuant to an approved

4 Remedial Alternatives Study Workplan shall be subject to the

5 other provisions of this Consent Agreement, including without

6 limitation, the provisions of Section XV (Dispute Resolution).

7 However, judgments, conclusions or recommendations included in

8 any Deliverable submitted by the Company pursuant to a Division-

9 approved Remedial Alternatives Study Workplan shall not be

10 subject to Division approval pursuant to Section VI herein.

11 ————————————————€•*——INTERIM REMEDIAL MEASURES.

12 ±-.——If, at any time during the effective period of thia

13 Consent Agreement,—the Divigion determines,—based upon

14 consideration of any of the factors specified in paragraph 2

15 below, that any—Releaae or threatened Releaae at or aaoociated

16 with the Oite may pose an imminent and substantial hazard to

17 human health, welfare, or the Environment,—the Diviaion may

18 notify the Company in waiting of the meaaugc(a)—the Diviaion haa

19 determined need to be developed and implemented by the Company to

20 mitigate the imminent and aubstantial hazard——("Interim

21 Measure (a) ") .——If deemed appropriate by the Diviaion,—the

22 identification of auch Interim ;4eaaure(a) may be deferred pending

23 the collection by the Company cf additional data or information

24 roqueated by the Division.——Upon receiving auch written notice,

25 the Division and the Company shall negotiate in good faith

-18-
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1 whether and to what ejetent such Interim Measurea are required.

2 2-.——The following factors may he considered by the
3 Division,—inter alia-,—in determining whether any Interim
4 Meaaure(o) ahould be required.
5
6 *-:——the time required to develop and implement a final
7 remedial measure,
8
9 fo-:——actual or potential exposure of nearby Receptors to
10 environmental Contaminanta,
11
12 €-:——actual or potential contamination of drinking water
13 supplies—&¥—sensitive—ecosystems,
14
15 d-r——further degradation of the Environmental medium which
16 may occur if an Interim Measure ia not implemented
& / vJ3cj7\s\3̂ ^̂ ^̂ ZÂ Aĵ *ŷ Tj'̂ ™
is
19 e-r——the preaenco of Environmental Contaminant a—in druma,
20 barrola,—tanks,—or other bulk, storage or disposal
21 containers or facilities that may poae a throat of
22 Releaao;
23
24 -f-:——weather conditions that may cauae Environmental
25 Contaminanta to be Released;
26
27 g-:——risks of fire or explosion,—or potential for exposure
28 to Environmental Contaminant3 as a result of an
29 accident or failure of a container,—facility, or
30 handling system,—e*
31
32 kr.——any other factor that may indicate the existence of a
33 threat to human health, welfare,—or the Environment.
34
35 9-7——££-7—at any time during the effective period of this

36 Consent Agreement,—the Company determines that

37 information or data hao been identified or developed

38 indicating that any Release or threatened Release at or

39 associated with the Gite poses a potential threat to

40 human health,—welfare,—or the Environment of a degree

41 aa reasonably requires the prompt development and

-19-
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1 implementation of an Interim Measured), — the Company

2 ahall oo notify the Diviaion (1) orally within twent

3 four (24) hcur-a, and (2) in writing within throe (j)

5 summarising the immediacy and magnitude of the

6 potential throat .

7
8
9
10
11
12
13
14
15
16
17
IS
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

Division and the Company regarding the proposed Interim
that are the subject of a Division notification pursuant
paragraph 1, — the Company shall submit to the Diviaion a
for the development and implementation of Interim Measur
("Interim Measure (a) Worltplan") as identified in such
notification. —— Each Interim Measure (s) — Worltplan is aubje
approval by the Diviaion. — Each Interim Measure (s) Worltp
address, — as appropriate and without limitation.

a-: —— objectives of the Interim Measure (s),

b-: —— technical approach,

e-. —— engineering design and planning — (including Div
approval of all design piano and specif ication

&-. — — schedule for development and implementation of
Interim Measure (s) ,

'— • • »- Vl i3

•Lftt, ~'1~

— fre

•e*ar

lan shall

«fr

-the

~T —————— _„

or implementation of the Interim Measure (s), — including
Contractor personnel,

£-. —— health and safety planning,

3-. —— data collection quality assurance, — strategy,
management , — and analysis,

h-: —— construction quality assurance', — including inap

certification of construction consistent with
approved designs,

•i-: —— operation and maintenance o£ the — Interim Mcasu

^-. —— document/data submittals for Di'/isian approval

°\~ a"~

ra [si ,

-wrwi
'
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regular progress reporting during the development and

implementation of the Interim Mcaouge(a).

3
4 =r-. —— Interim Measure* (o) shall, to the extent practicable, b

5 consistent with the objectives of, — and contribute to the

6 per £ on nuance — ot, any long ttiJim solution — ctfe — tne Cite.

7 -fi ————— ~-°i — \~ '" ""»/ w - .• »i W *fc «—

8 agroament with respect to an Interim Meaauro(g) — Workplan, — afiy

9 work undertaken by the Company pursuant thereto ahall be governed

10 by the other proviaiona of this Consent Agreement, — including

11 without limitation, — the proviaiona of Oection XV — (Diapute

12 Reoolution) . —— In the event that the Company and the Diviaion are

13 unable to reach agreement with reopeet to the need for or

14 contents of an Interim Measure (3) — Otudy Worleplan, — the Diviaion

15 and the Company shall bo entitled to exercioe their rights

16 purauant to Section XIX (Reservation of Rights) .

17 ———————— B-i —— ADDITIOWAL; ALTERNATIVE OR ACCELERATED WOBKr-

18 -t-: —— The Company may propose that certain reaponae actions,

19 including, — without limitation, — investigatory or characterization

20 work, — engineering evaluation, — or procedure/methodology

21 modifications, — are necessary in addition to, — in lieu of, — or on an

22 accelerated schedule relative to the taaks, — schedules and

23 Deliverables required pursuant to thia Consent Agreement in order

24 to address appropriately the invest igation, — charac tori gat ion,

25 evaluation, — abatement, — minimisation, — stabilisation, — mitigation,

-21-
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OL- elimination of Environmental Contaminants at or aaaoeiated

i.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

IS

19

20

21

22

23

24

•>*

aareea with the Company 'a add* h •• c

work propoaal, the Diviaion will

Thereafter, the Company ahall per

according to a workplan prepared

the Division — (or a modification t
1 "* ^ ^ T T - « . J - J * ^ * T 1

inal , — alternative or accelerated

notify the Company in writing. -

•form the additional work

by the Company and approved by

o an existing Division approved

thia paragraph ahall be porf oirmed in a manner conaiatent with

Fartioa' — reaervod righta under Oe

Agreement .

————— 2-: —— If the Division determi

including, — without limitation, — in

work, — engineering evaluation, — &f-

inveatigation, eharaeterigation,

Environmental Contaminants at or

particular Otudy Item the Diviaio

writing of auch work required to

shall provide an accompanying 3ta

faith with the Diviaion regarding

r>-i cvr — ̂TT — Q-F t~h' i — ron-ienF

nea that additional work,

vcatigatory or characterization

^1 im \J\rf W k^XA ̂ . ̂ —« / lHVrf W A AVJV«t\rff -i. \S^£ )T

\wiW J. W \̂  tAV̂ \̂ -̂ V« kJ *•* l*Af f ̂ * ̂̂ .f ̂ ̂  ̂^ ̂  ̂" ̂ 1 *»**'•—•

evaluation, — abatement,

aaaociated with the Site or any

n shall notify the Company in

be performed by the Company, — and-

tement of the roaaona and

mnv -thill -nraot i ifr- in annr1

whether and to what extent such
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1 9-:——In the event that the Company and the Diviaien geaeh

2 agreement with reapeet te any additional,—alternative or

3 accelerated—wo r"lcp 1 an,—tiiG—work—undertaken—fey—the—Company—purouant

4 thereto shall bo governed by the other relevant proviaiona of-

5 thia Conaent Agreement,—including without limitation,—the

6 provisions of Section XV (Diapute Reaolution) .——In the event that

7 the Company and the Division are unabla to reach agreement with

8 respect to the need for or contents of any additional,

9 alternative or accelerated workplan,—the Di'/iaion and the Company

10 ahall be entitled to exerciao their righto purauant to Section

11 XI3C (Roacgvation. of Righta) .

-23-
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1
2 CB. NO FURTHER ACTION.

3 1. If at any time the Company believes that sampling

4 results, the performance of other work or other circumstances

5 demonstrate that, with respect to any affected area at or

6 associated with the Site, portion of tho Sing, no further

7 response actions are required or necessary to protect public

8 health and the environment, the Company may propose that such

9 area portion of the Site no longer be subject to the requirements

10 of this Consent Agreement. If the Division agrees, the Division

11 shall issue a written notice that the affected area is no longer

12 subject to the requirements of this Consent Agreement and may be

13 improved, sold, or otherwise conveyed without further adherence

14 to the requirements of this Consent Agreement. The Division's

15 disapproval of or failure to act upon (within a reasonable time)

16 a proposal made under this Section shall be subject to dispute

17 resolution under Section XV.

18 2. In making any determination hereunder, the Division may

19 consider within its statutory discretion any and all relevant

20 factors including, without limitation:

21 a. existing and potential or planned land uses for such

22 portion of the Site and environmental and human

23 exposure threats associated therewith;

24 b. whether the issuance of such written notice would

25 preclude or significantly and adversely affect the

-24-
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1
2

15

investigation or remediation of perchlorate

Environmental Contaminants at or associated with the

3 BMI Complex, including the Site;

4 c. the sampling data or other information and

5 circumstances relied upon by the Company; and

6 d. applicable or relevant and appropriate environmental

7 cleanup standards (including, without limitation, any

8 Division policies regarding contaminated soil and

9 groundwater remediation).

10

11 The issuance by the Division of a written exclusion notice

12 hereunder shall not constitute or be construed as either-. (l) a

13 release, covenant not to sue, or any other limitation whatsoever

14 on the authority of the Division to respond to existing or

subsequently-identified environmentalperchlorate conditions at or

16 associated with the Site,- or (2) a determination, decision or

17 opinion regarding the suitability of any particular land use for

18 the Site.

19 ——————F-,——NEVADA HAZARDOUS WASTE DISPOSAL LAW COMPLIANCE

20 i-:——For purpoaco of this Section IV.r, the temo "haaardoua

21 constituent," "hazardous! waata, " "landfill," "land tgc-atmcnt

22 unit," "pile" and "augfacc impoundment" ahall have the meanings

23 specified in 40 C.F.R.—S 2GQ.1Q,—gagh aa rGapoctivel1/ adopted by

24 reference in the Nevada Hazardous Waate Diopoaal Law program by

25 MAC S 314.0031!.——The term "Subject Unit" mcano each landfill,

-25-
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1 land treatment unit,—augfaee impoundment,—or waatc pile unit

L

3

5

6

7

8

9

11

13

14

15

16

17

18

19

20

21

22

23

24

25

•Lomiceu ui — HIE: wi-Li'.- — HU-^UU recg-Lvgq. fiagaraoua waace — uregg uuiy ^u,

1002, og with gaapGCt to which claaure wao csrtifiad purauant to

Ilazardoua

January 2G
^ _

Unit — that

shall inr-1

"WJ"'>'t/ "̂"
Ci CJ L«l wlLLsJA A»J W

or 2C4.2DO

IIazardou3

e^ ——
Unit that

accordance

2, the Com

Wogkplan g

Wanhc Dijsoaa1 — T-a-Jj -> — a-nn -h-A-N^r " 4^4 — Pul "* — ich-r-

;,.,.._i am -' , j.-" U J .

With rogpoGt to each Study Item which also ia a Subject-

was clo3Qd b" r^Tv^va"1 ~i" J'~cortarni natior • the- C°ppaiv

rate that the closure met the atandarda for closure by

- — aa rcBpectivoly adopted by reference in tha Nevada

Wa3̂ •' Dij^o-ial — T i-j m — larnTn h'Â FXr — 3 — 4-4̂ 1 — nC22 —

With respect to each Jtudy Item which alao ia a Oubjcct

waa not closed by removal or decontamination in

with the standard specified in the* preceding Paragraph

pany ohall include in the Environmental Conditiona

equired by Section IV. A.I such taalta aa are necessary

release chagaeterigation information apocifiad in Subpart F of 40

adopted by

j&ffegyam by

reference in the Nevada Hazardous Waata Diapoaal Law

MAC 5 444.0G32.
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1 V. PUBLIC PARTICIPATION

2 1. Subject to the provisions of Section XI (Confidential

3 Business Information), all Deliverables received by the Division

4 may be made available to the public in accordance with applicable

5 law. The Division may, at its discretion, conduct a public

notice or comment procedure with respect to any Efi.vigonmGR.cal

Perchlorate Conditions Investigation Report or Remedial

8 Alternatives Study delivered pursuant to this Consent Agreement.

9 The Division shall notify the Company in writing of its

10 determination to provide for, or legal requirement governing,

11 public notice or comment with respect to such document as well as

12 the corresponding adjustment that shall be made to any affected

13 work or Deliverable submittal or approval schedule. Following

14 any such notice and comment period, the Division may require the

15 Company to revise the Deliverable and/or perform reasonable

16 additional work necessary to address appropriately any issue

17 regarding such document identified by the public during such

18 comment period.

19 2. The Company shall comply with, and participate as

20 required in the implementation of, the Public Involvement Plan as

21 submitted to and approved by the Division pursuant to Section V.2

22 (Public Participation) of the BMI Common Areas Phase 2 Consent

23 Agreement.

24

25 VI. DELIVERABLES REQUIRING DIVISION APPROVAL

Orafr • Perchloric* Con»»nc
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1 1. After review of any Deliverable which is required to be

2 submitted for approval pursuant to this Consent Agreement, the

3 Division shall: (1) approve, in whole or in part the

4 Deliverable; (2) approve the Deliverable upon specified

5 conditions; (3) modify the Deliverable to cure deficiencies and

6 approve the Deliverable as so modified; (4) disapprove, in whole

7 or in part, the Deliverable, directing that the Company modify

8 the Deliverable; or (5) any combination of the above. The

9 Division will provide a written statement of reasons for any

10 approval with conditions, approval with modifications, or

11 disapproval. Notwithstanding any other provision of this Consent

12 Agreement and with respect solely to the first submission to the

13 Division by the Company of a particular Deliverable, if the

14 Division either approves the Deliverable upon conditions or

15 modifies the Deliverable to cure deficiencies and approves the

16 Deliverable as so modified, then the Company shall be deemed to

17 have submitted such Deliverable timely and adequately and no

18 stipulated penalties shall accrue.

19 2. In the event of approval, approval upon conditions, or

20 modification and approval by the Division pursuant to the

21 preceding paragraph, the Company shall proceed to take any action

22 required by the Deliverable, as approved or modified and approved

23 by the Division, subject only to its right to invoke the Dispute

24 Resolution procedures set forth in Section XV (Dispute

25 Resolution) with respect to the modifications or conditions made

-23-
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1 by the Division.

2 3. a. Upon receipt of a notice of disapproval pursuant

3 to paragraph 1 of this Section, the Company shall, within thirty

4 (30) days, or such later time as may be specified in such notice,

5 correct the deficiencies in all material respects and resubmit

6 the Deliverable for approval. Any stipulated penalties

7 applicable to the Deliverable, as provided in Section XIV, shall

8 accrue during such thirty (30) day or otherwise specified period,

9 but shall not be payable unless the resubmitted Deliverable is

10 disapproved or modified and approved due to a material defect.

11 b. Notwithstanding the receipt of a notice of

12 disapproval pursuant to paragraph 1 of this Section, the Company

13 shall proceed, at the written direction of the Division, to take

14 any action required by any nondeficient portion of the

15 Deliverable. Implementation of any nondeficient portion of a

16 Deliverable shall not negate the Division's right to seek

17 penalties for the deficient portion under Section XIV (Stipulated

18 Penalties) .

19 4. In the event that a resubmitted Deliverable, or portion

20 thereof, is disapproved by the Division, the Division may again

21 require the Company to correct the deficiencies in all material

22 respects, in accordance with the preceding paragraphs. The

23 Division also retains the right to amend or develop the

24 Deliverable. In the event that the Division modifies and

25 approves a resubmitted Deliverable to cure deficiencies pursuant

-29-
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1 to the preceding paragraph such modification and approval shall

2 not negate the Division's right to seek penalties for the

3 deficiencies of the Deliverable as originally submitted as

4 provided in Section XIV (Stipulated Penalties). The Company

5 shall implement any such Deliverable as amended or developed by

6 the Division, subject only to its right to invoke the procedures

7 set forth in Section XV (Dispute Resolution).

8 5. If upon resubmission, a Deliverable is disapproved or

9 modified and approved by the Division due to a material defect,

10 the Company shall be deemed to have failed to submit such

11 Deliverable timely and adequately unless the Company invokes the

12 dispute resolution procedures set forth in Section XV (Dispute

13 Resolution) and the Division's disapproval or modification is

14 overturned pursuant to that Section. The provisions of Section

15 XV (Dispute Resolution) and Section XIV (Stipulated Penalties)

16 shall govern the implementation of the required work and the

17 accrual and payment of any stipulated penalties during dispute

18 resolution. If the Division's disapproval or modification is

19 upheld, stipulated penalties shall accrue for such violation from

20 the date on which such Deliverable was required.

21 6. Notwithstanding any provision of this Consent Agreement

22 to the contrary, the Division may not assess any stipulated

23 penalty hereunder for any period of time associated with Division

24 review of any Deliverable (including resubtnitted Deliverables) in

25 excess of thirty (30) days from the date such Deliverable was

-30-
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1 submitted to the Division. Nothing in this paragraph shall

2 affect the Division's ability to assess stipulated penalties

3 hereunder for and to the extent any Deliverable (including

4 resubmitted Deliverables) is not timely submitted.

5 7. All Deliverables or portions thereof and other items

6 required to be submitted to the Division under this Consent

7 Agreement shall, upon approval or modification and approval by

8 the Division, be deemed incorporated into, and enforceable under,

9 this Consent Agreement as specified in Section XXVIII. In the

10 event that the Division approves or modifies and approves a

11 portion of a Deliverable required to be submitted to the Division

12 under this Consent Agreement, the approved or modified and

13 approved portion shall be enforceable under this Consent

14 Agreement as specified in Section XXVIII. Oral advice,

15 suggestions, or comments given by Division representatives will

16 not constitute an official approval, nor shall any oral approval

17 or oral assurance of approval be considered binding.

18

19 VII. DIVISION APPROVAL OF CONTRACTORS
20 AND CONSULTANTS

21 1. Except for work performed by employees of the Company,

22 all work performed pursuant to the Consent Agreement shall be

23 under the direction and supervision of a professional engineer,

24

25

hydrologist, geologist or environmental scientist.,, with oxpcrtiao

in the investigation and remediation o£ Environmental

-31-
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1 Contaminants who shall either be or work under the responsible

2 control of an environmental manager certified under Nevada law.

3 Work performed by employees of the Company must be reviewed by a

4 third party consultant acceptable to the Division. Each of the

5 Company's Contractors shall have the technical expertise

6 sufficient to adequately perform all aspects of the work for

7 which it is responsible. Within thirty (30) days following the

8 Effective Date of this Consent Agreement, and before the required

9 work begins, the Company shall notify the Division's Project

10 Coordinator in writing of the names, titles and qualifications of

11 the engineer, hydrologist, geologist or environmental scientist

12 and of any Contractors and their personnel proposed to be used in

13 carrying out the terms of this Consent Agreement. The Company

14 shall identify whether any Contractor is on the List of Parties

15 Excluded from Federal Procurement or Non-Procurement Programs

16 compiled and maintained by the U.S. General Services

17 Administration or on any analogous list compiled and maintained

is by the State.

19 2. The qualifications of Key Project Personnel, including

20 the principal project manager and, if different, any Certified

21 Environmental Manager (CEM) undertaking the work for the Company

22 shall be subject to the Division's review and approval, for

23 verification that such persons meet minimum technical background

24 and experience requirements. The Division reserves the right to

25 disapprove the Company's Key Project Personnel for good cause

-32-
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1 shown at any time during the effective period of this Consent

2 Agreement. If the Division disapproves any Key Project Personnel

3 proposed by the Company to perform work pursuant to this Consent

4 Agreement, then the Company shall, within thirty (30) days after

5 receipt from the Division of written notice of such disapproval,

6 notify the Division in writing of the name, title and

7 qualifications of any replacement. The Division's disapproval

8 under this Section shall be subject to review in accordance with

9 Section XV of this Consent Agreement.

10 3. During the effective period of this Consent Agreement,

11 the Company shall notify the Division in writing of any changes

12 or additions in the Key Project Personnel used to carry out the

13 work required by the Consent Agreement, providing their names,

14 titles and qualifications. The Division shall have the same

15 right to approve changes and additions to such persons as it has

16 hereunder regarding the initial notification.

17 4. For the purposes of this Section, the term "Key Project

18 Personnel" shall mean those individuals who have primary

19 responsibility for the direction of employees or subcontract

20 personnel for major project tasks, outputs or Deliverables

21 including, but not limited to, data collection, data

22 interpretation and report writing.

23

24 VIII. QUALITY ASSURANCE

25 1. The Company shall follow EPA and Division guidance for

-33-
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1 sampling and analysis. Workplans shall contain quality

2 assurance/quality control (QA/QC) and chain of custody procedures

3 for all sampling, monitoring, and analytical activities. Any

4 deviations from the QA/QC and chain of custody procedures in

5 approved wWorkplans must be approved by the Division; must be

6 documented, including reasons for the deviations,- and must be

7 reported in the applicable Deliverable.

8 2. The name(s), addresses, and telephone numbers of the

9 analytical laboratories the Company proposes to use must be

10 submitted to the Division for review and approval prior to work

11 being performed.

12 3. The Company shall use best efforts to ensure that high

13 quality data is obtained by their Contractor or contract

14 laboratories. The Company shall require that laboratories used

15 by the Company for analysis perform such analysis according to

16 the latest approved edition of "Test Methods for Evaluating Solid

17 Waste, Physical/Chemical Methods" (SW-846) or other methods

18 deemed satisfactory by the Division. The Company shall submit

19 any deviations from the protocols proposed in any wWorkplan to

20 the Division for its approval thirty (30) days prior to the

21 commencement of analyses, except in extraordinary circumstances.

22 The Division may reject any data that does not meet the

23 requirements of the approved wWorkplan or EPA analytical methods

24 and may require resampling and additional analysis.

25 4. The Company shall ensure that laboratories it or its
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1 Contractor(s) use for analyses participate in a QA/QC program

2 equivalent to that required by EPA under the Contract Laboratory

3 Program (CLP), unless another program is deemed acceptable to the

4 Division. As part of such a program, and upon request by the

5 Division, such laboratories shall perform analyses of samples

6 provided by the Division to demonstrate laboratory performance

7 and the quality of analytical data. If the audit reveals

8 deficiencies in a laboratory's performance or QA/QC, resampling

9 and additional analysis may be required by the Division.

10

11 IX. SAMPLING AND DATA AVAILABILITY

12 1. All final results of sampling, tests, modeling and

13 other data (but not including raw data that has not been subject

U to QA/QC procedures) generated by the Company, or on the

15 Company's behalf, pursuant to this Consent Agreement shall be

16 submitted to the Division in any progress report required by this

17 Consent Agreement. The Company shall make all raw data available

18 to the Division for review on request, and shall submit such data

19 to the Division on written request. The Division will provide to

20 the Company validated data generated by the Division unless it is

21 exempt from disclosure by any federal or state law or regulation.

22 2. The Company shall notify the Division in writing at

23 least five (5) working days prior to conducting sampling

24 described in any wWorkplan required by this Consent Agreement.

25 If the Company believes it must commence emergency field
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1 activities without delay, the Company may seek emergency

2 telephone authorization from the Division Project Coordinator or,

3 if the Division Project Coordinator is unavailable, his/her

4 Bureau Chief, the Administrator, or the Deputy Administrator, to

5 commence such activities immediately. At the Division's oral or

6 written request, the Company shall provide or allow the Division

7 or its authorized representative to take split or duplicate

8 samples of all samples collected by or on behalf of the Company

9 pursuant to this Consent Agreement.

10

11 X. SITE ACCESS

12 l. At all reasonable times, upon reasonable notice and in

13 conformance with any health and safety requirements at the Site,

14 the Division, its Contractors, employees, and/or any duly

15 designated Division representatives carrying out the authority of

16 the Division shall have the authority to enter and freely move

17 about all property at the Site where work, if any, is being

18 performed pursuant to this Consent Agreement for the purposes of,

19 inter alia: (1) discussing the work being performed under this

20 Consent Agreement with relevant Company or Contractor personnel;

21 (2) inspecting conditions, activities, the results of activities,

22 records, operating logs, and contracts related to the Site or the

23 Company and their Contractors pursuant to this Consent Agreement;

24 (3) reviewing the progress of the Company in carrying out the

25 terms of this Consent Agreement; (4) conducting such tests,

Drafc - ?«rchlor»c» Con»nc Agr»«m»nc
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1 sampling, or monitoring as the Division or its authorized

2 representatives deem necessary; (5) with the written consent of

3 the Company, which shall not be unreasonably withheld, using a

4 camera, sound recording device or other documentary type

5 equipment; (6) verifying the reports and data submitted to the

6 Division by the Company; and (7) inspecting and copying all

7 nonprivileged records, files, photographs, documents, sampling

8 and monitoring data, and other writings or materials related to

9 work undertaken in carrying out the requirements of this Consent

10 Agreement. Nothing herein shall be interpreted as limiting,

11 waiving or otherwise affecting (1) the Division's right of entry

12 or inspection under state or federal laws; (2) any attorney-

13 client, work-product or other privilege with respect to any

14 matter affecting the Company; or (3) the Company's right to seek

15 confidential treatment of any matter pursuant to applicable law.

16 2. To the extent that the Site or any other property to

17 which access is required for the performance of work required

18 under this Consent Agreement is owned or controlled by persons or

19 entities other than the Company, the Company shall use best

20 efforts to obtain access to such property for the Company, as

2! well as for the Division and its authorized representatives,

22 within thirty (30) working days after the date that the need for

23 access becomes known to the Company. For purposes of this

24 paragraph, "best efforts" shall include, at a minimum, a

25 certified letter from the Company to the present owners of such
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1 property requesting access agreements to permit the Company and

2 the Division, including its authorized representatives, to access

3 such property, and the payment of reasonable compensation in

4 consideration of granting access. Any such access agreement

5 shall be incorporated by reference into this Consent Agreement

6 upon execution. The Company shall provide to the Division's

7 Project Coordinator a copy of each such access agreement. In che

8 event that any necessary agreement for access is not obtained

9 within thirty (30) days following approval of any wWorkplan for

10 which access is required, or following the date that the need for

11 access became known to the Company, the Company shall notify the

12 Division thereafter regarding both the efforts undertaken to

13 obtain access and its failure to obtain such access agreement.

14 The Division shall cooperate with the Company in obtaining

15 access, but the Company shall pay any just compensation required

16 for access as described hereinabove. In the event that the

17 Division obtains access, the Company shall undertake Division

18 approved work on such property.

19 3. The Company agrees to indemnify, defend and hold

20 harmless the Division as provided in Section XVIII

21 (Indemnification) , for any and all claims arising from the

22 Company's, or its officers', employees', agents' or Contractors'

23 activities on such property.

24 4. Nothing in this Section or any other provision of this

25 Consent Agreement shall be construed to limit or otherwise affect
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1 the Company's liability and obligations with respect to any

2 Release at or associated with the Site.

3 5-.——notwithstanding any sthar paragraph in this 5

a i-T-j-r—vnofi j n>—A-C—A—W*11* K n P——— — .,~ -..-——£ r—m—• Vi «=»—" - -r i -i - - p—inO|-J *--j nrr
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5 the nead for accaaa, the Company ohall grar.t any other entity

6 identified in gueh request which is performing Dhaao II work with

7 rcapcet to the DMI Complex,—ir.eludi.ij itj Contragtcra and otha;."

9 the Site at all roaoonabla times for the purpose of conducting

10 3ueh testing,—sampling, monitoring or other work required to be

11 ĵ̂ ĵ ^̂ r̂ yĉ ^̂ ĵ Â T̂Tĵ ^̂ r̂̂ ^̂ ^̂ ^̂ ^̂ jn̂ îrtr̂ "̂̂ ?̂\ŷ  »j\*Lu*ft̂ ?̂T»*V̂ T̂ X̂7̂ t̂T̂ ?̂ ^̂ T̂>t̂ T̂ s?̂ JiTTC?TT'̂ "̂ ŝtfĉ '̂̂ *TcCfcj

12 been ontcrsd into between the Division and auch entity.—=Fhe

1J ^̂ CTTT̂ Ĉ SmT̂ ^̂ ^̂ ^̂ ^̂ -̂̂ ^̂  iAv^ w î ^̂ ^̂ Ĉ ^̂ ^̂ ^̂ ^̂ Ĉ̂ Sr̂ T̂tTtm«̂ ^̂ v7̂ ^̂ ^̂ 3̂nT̂ 7v?̂ n̂yT3w-̂ i\̂ î ^̂ T̂̂ ^̂

14 consideration of granting auch access.—However,—granting access

15 may be conditioned upon receiving from any entity seeking such

16 access,—written assurances that.——such access will be reasonable

17 in scope and will be at the sole risk and expense o£ the entity

18 seeking aeccoa;—the entity seeking access will comply with the

19 Company's safety rules and regulations and will have—(and make

20 reasonable efforta to ensure its Contractors have)—reasonable

21 levels of liability insurance in place and will agree to hold tho

22 Company haLTnlesa from loaa,—damage er injury caused by its entry.

23

24 XI. CONFIDENTIAL BUSINESS INFORMATION

25 1. All information required by "his Consent Agreement will



1 be deemed public information upon submittal to the Division

2 unless the Company requests in writing at the time of submittal

3 that specific information be treated as confidential business

4 information in accordance with MRS § 459.555 or 445.311 and the

5 Division grants the request. Pending such determination and any

6 appeals thereof, ,the Division shall treat such information as

7 confidential. Any assertion of confidentiality shall be

8 adequately substantiated in writing by the Company when the

9 request is made.

10 2. The Company agrees not to assert any confidentiality

11 claims with respect to any data related to Site conditions,

12 sampling, or monitoring except in those instances where a Company

13 official certifies in writing at the time such data is submitted

14 to the Division that specific data related to Site conditions is

15 entitled to protection as a "trade secret" pursuant to the

16 standards set forth in NRS S 459 .3846(3) (a)-(d) . The Division

17 shall treat such data as confidential if the Company has

18 established to the satisfaction of the Division at the time of

19 the certification submittal that the data is entitled to

20 protection as a "trade secret" and pending such determination and

21 any timely appeals thereof.

22

23 XII. RECORD PRSSERVATION

24 l. The Company shall retain, during the effective period

25 of this Consent Agreement and for a minimum of ten (10) years
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1 following termination of this Consent Agreement, all data,

2 records, documents, and Deliverables (but excluding drafts,

3 duplicates and privileged materials) which it now has in its

4 possession or control or which come into its possession or

5 control, which relate in any way to this Consent Agreement and to

the management and/or disposal of perchlorate Environmental

Contaminants at the Site as they relate to this Consent

8 Agreement. Information within the possession or control of the

9 Company shall include all data, documents and records in the

10 possession of its divisions, officers, directors, employees,

11 agents, successors and assigns. After the expiration of such

12 ten-year period, the Company shall notify the Division, or its

13 successor, at least ninety (90) days prior to the scheduled

14 destruction of such data, records, documents or Deliverables and

15 shall provide the Division or its successor with the opportunity

16 to take possession of such materials. Such written notification

17 shall reference the effective date and caption of this Consent

18 Agreement and shall be addressed to:

19

20 Nevada Division of Environmental Protection

21 333 W. Nye Lane

22 Carson City, Nevada 89710

23 ATTENTION: Chief, Bureau of Corrective Actions

24

25 2. The Company further agrees that within thirty (30)
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1 days after retaining or employing any Contractor for the purpose

2 of carrying out the terms of this Consent Agreement, the Company

3 shall enter into an agreement with such Contractor which requires

4 such Contractor to provide the Company with a copy of all

5 Deliverables prepared or produced pursuant to this Consent

6 Agreement.

7 3. All documents and data required to be maintained by

8 paragraph 1, other than those documents required for the

9 operations of any Company, shall be stored by the Company in a

10 centralized location in the State of Nevada and the Company shall

11 provide access to such nonprivileged documents and data to the

12 Division and its authorized representatives.

13

14 XIII. REPORTING AND DOCUMENT CERTIFICATION

15 1. Beginning with the first full month following the

16 Effective Date, and throughout the effective period of this

17 Consent Agreement, the Company shall provide the Division with

18 quarterly progress reports. Each progress report shall be filed

19 with the Division no later than fifteen (15) days after the

20 conclusion of the quarter for which the report provides

21 information. Progress reports shall conform to requirements in

22 the approved wWorkplan.

23 2. An original and three (3) copies of all Deliverables

24 concerning the activities performed pursuant to the terms and

25 conditions of this Consent Agreement, shall be hand delivered;
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1 sent by certified mail, return receipt requested; sent by

2 overnight parcel delivery service; or sent by verified facsimile

3 transmission to the Project Coordinator at the following address:

4 a. Deliverables or other materials to be submitted to

5 the Division should be sent to:

6 Nevada Division of Environmental Protection

7 333 W. Nye Lane

8 Carson City, Nevada 89710

9 ATTENTION: Chief, Bureau of Corrective Actions

10

11 3. Deliverables or other materials to be submitted to the

12 Company should be sent to:

13 Susan Crowley

14 Kerr-McGee Chemical Corporation

15 8000 West Lake Mead Drive

16 P.O. Box 55

17 Menderson, Nevada 89009-7000

13

19 Other addresses also may be designated or approved by the

20 Division Project Coordinator.

21 4. Any final report prepared pursuant to an approved

22 wWorkplan (other than progress reports) submitted by the Company

23 pursuant to this Consent Agreement shall be certified by a

24 responsible corporate officer of the Company. A responsible

25 corporate officer means: a president, secretary, treasurer,

-43-
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1 general manager, or vice-president of the corporation in charge

2 of a principal business function, or any other person who

3 performs similar policy or decision making functions for the

4 Company.

5 5. The certification required by paragraph 4 above, shall

6 be executed before and notarized by a notary public and shall be

7 in the following form:

8 "I certify that this document and all attachments were
9 prepared in accordance with a system designed to evaluate
10 the information submitted. I certify that to the best of my
11 knowledge and belief, formed after due and appropriate
12 inquiry and investigation, the information contained in or
13 accompanying this submittal and provided by the Company that
14 I represent is true, accurate, and complete in all material
15 respects. I certify that this submittal and all attachments
16 were prepared in accordance with procedures designed to
17 assure that qualified personnel properly gathered and
18 evaluated the information submitted. Based on my inquiry of
19 the person or persons who manage the system, or those
20 directly responsible for gathering the information, or the
21 immediate supervisor of such person(s), the information
22 submitted and provided by the Company that I represent is,
23 to the best of my knowledge and belief, true, accurate, and
24 complete in all material respects. I am aware that there
25 are significant penalties for submitting false information,
26 including the possibility of fine and imprisonment for
27 knowing violations."
28
29 Signature:________________
30 Name: ________________
31 Title: ________________
32 Company: ________________
33 Date: ________________
34
35
36 XIV. STIPULATED PENALTIES

i7 1. Unless there has beer, a written modification by the

3S Division of a compliance date, a written modification by the

39 Division of an approved wWorkplan condition, or excusable delay
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1 as defined in Section XVI (Force Majeure) of this Consent

2 Agreement, if the Company fails to comply with any term or

3 condition set forth in this Consent Agreement in the time or

4 manner specified herein, the Division may assess stipulated

5 penalties against the Company as set forth hereinbelow. All

6 penalty amounts set forth herein are maximum amounts. Nothing in

7 this Consent Agreement shall be construed to limit in any manner

8 (except as set forth herein) the Division's prosecutorial

9 discretion with respect to whether to take enforcement action or

10 to assess less than the maximum penalty associated with any

11 alleged violation of the requirements of this Consent Agreement.

12 Any stipulated penalties assessed pursuant to this Consent

13 Agreement shall be the sole penalties assessable by the Division

U hereunder against the Company for noncompliance with this Consent

15 Agreement.

16 a. For failure to submit any Deliverable requiring

17 Division approval on a timely basis as required by this

18 Consent Agreement or any approved wWorkplan:

19 Continuous Period of Noncompliance Maximum Penalty Per Day

20 1st - 7th day $500

21 8th - 21st day $2500

22 22nd day and thereafter $5000

23 b. For failure to comply with any other provision of

24 this Consent Agreement, including without limitation,

25 failure to (i) commence, perform, and/or complete field work
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1 in a manner acceptable to the Division or at the time

2 required pursuant to this Consent Agreement or any approved

3 wWorkplan; (ii) complete and submit to the Division any

4 required wWorkplans, reports or other written submittals

5 (other than progress reports) requiring Division approval in

6 a manner acceptable to the Division as required by this

7 Consent Agreement or any approved wWorkplan; or (iii) comply

8 with Section IV.C.3.

9 Continuous Period of Noncompliance Maximum Penalty Per Dav

10 1st - 7th day $500

11 8th - 21st day $2500

12 22nd day and thereafter $5000

13

14 Solely with respect to violations described in this

15 subparagraph l.b for which the Company has invoked rights to

16 dispute resolution pursuant to Section XV, the maximum

17 penalty assessable for any particular continuous period of

18 noncompliance under this subparagraph l.b shall be $253,500.

19

20 2. Except as otherwise provided herein, all stipulated

21 penalties shall begin to accrue on the day after complete

22 performance is due or the day a violation occurs, and shall

23 continue to accrue through the day that performance is completed

24 or the violation is corrected. A "continuous period of

25 noncompliance," for purposes of subparagraphs l.a and l.b, means
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1 any continuous period during which one or more of the violations

2 described respectively therein remain uncorrected. The Division

3 may assess separate stipulated penalties for separate violations

4 of this Consent Agreement. The stipulated penalties set forth in

5 the preceding paragraph shall be in addition to any other non-

6 monetary remedies or sanctions which may be available to the

7 Division by reason of the Company's failure to comply with the

8 requirements of this Consent Agreement.

9 3. Following any Division determination that the Company

10 has failed to comply with the requirements of this Consent

11 Agreement, the Division may give the Company written notification

12 of the same and describe the noncompliance. Said notice shall

13 also indicate the amount of penalties due.

14 4. All penalties owed to the Division under this Section

15 shall be payable to the State within thirty (30) days after the

16 Company's receipt from the Division of the notification of

17 noncompliance, unless the Company invokes the dispute resolution

18 procedures under Section XV (Dispute Resolution). Penalties

19 shall continue to accrue during any dispute resolution period,

20 except that the accrual of such penalties shall be suspended

21 during any period of time in excess of the 30-day period set

22 forth in Section XV.5 for the Division to render its decision on

23 any dispute. Penalties assessed under this Section need not be

24 paid until thirty (30) days following the resolution of the

25 dispute pursuant to Section XV if the Division prevails.

.1 —•— ^ , _
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1 Interest shall begin to accrue on any unpaid balance at the end

2 of the thirty (30) day period following notification of

3 noncompliance. The Company shall pay interest to the Division as

4 follows: interest shall accrue at the Current Value of Funds

5 Rate established by the Secretary of the United States Treasury.

6 An additional penalty of 6 per cent per annum on any unpaid

~ principal shall be paid to the Division for any stipulated

8 penalty payment which is overdue for ninety (90) or more days.

9 5. All penalties, including interest, shall be made

10 payable by certified or cashier's check to the State of Nevada

11 and shall be remitted to:

12 Nevada Division of Environmental Protection

13 333 W. Nye Lane

14 Carson City, Nevada 89710

15 ATTENTION: Chief, Bureau of Corrective Actions

16

17 All such checks shall reference the name of the Site and the

18 Company's name and address. Copies of all such checks and

19 letters forwarding the checks shall be sent simultaneously to the

20 Division Project Coordinator.

21 6. Neither the initiation of dispute resolution

22 proceedings nor the payment of stipulated penalties shall alter

23 in any way the Company's obligation to comply with the terms and

24 conditions of this Consent Agreement and the attachments hereto.

25 Without modifying Paragraph 4 of Section XIV, the Parties do not
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1 intend the preceding sentence to require the Company, during the

2 pendency of any good faith dispute, to take actions that would

3 have the effect of mooting the subject of the dispute.

4 7. If the Company fails to pay stipulated penalties, the

5 Division may institute proceedings to collect the penalties.

6 8. Except with respect to violations for which penalties

7 are assessable under subsection l.a of this Section XIV, no

8 penalties shall accrue until the Company receives a written

9 notice from the Division identifying the violation, the basis for

10 the violation, and a reasonable time within which the Company is

11 required to correct the violation.

12

13 XV. DISPUTE RESOLUTION

14 1. The Parties shall use their best efforts informally and

15 in good faith to resolve all disputes or differences of opinion.

16 The Parties agree that the procedures contained in this Section

17 are the sole and exclusive procedures for resolving disputes

18 arising under this Consent Agreement. If the Company fails to

19 follow any of the requirements contained in this Section, then

20 it shall have waived its right to further consideration of the

21 disputed issue.

22 2. If the Company disagrees, in whole or in part, with any

23 written determination by the Division pursuant to this Consent

24 Agreement, the Company's Project Coordinator shall notify the

25 Division Project Coordinator in writing of the dispute ("Notice



1 of Dispute").

2 3. Any dispute which arises under or with respect to this

3 Consent Agreement shall in the first instance be the subject of

4 informal negotiations between the Parties. The period for

5 informal negotiations shall not exceed thirty (30) days following

6 the date the dispute arises, unless such period is extended by

7 written agreement of the Parties. The dispute shall be

8 considered to have arisen when the Division receives a written

9 Notice of Dispute.

10 4. In the event that the Parties cannot resolve a dispute

11 by informal negotiations under the preceding paragraph, then the

12 position advanced by the Division shall be considered binding

13 unless, within thirty (30) days after the conclusion of the

14 informal negotiation period, the Company invoices the formal

15 dispute resolution procedures of this Section by serving on the

16 Division Administrator a written Statement of Position which

17 shall set forth the specific points of the dispute, the position

18 the Company claims should be adopted as consistent with the

19 requirements of this Consent Agreement, the basis for the

20 Company's position, any factual data, analysis or opinion

21 supporting that position, any supporting documentation relied

22 upon by the Company, and any matters which it considers necessary

23 for the Administrator's determination. The Statement of Position

24 also may include a request for an opportunity to make an oral

25 presentation of factual data, supporting documentation and expert
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1 testimony to the Administrator and to answer questions that the

2 Administrator may pose. It is within the sole discretion of the

3 Administrator to grant or deny a request for an oral

4 presentation.

5 5. Within thirty (30) days following receipt of a

6 Statement of Position, or by such later date within thirty (30)

7 days after any oral presentation by the Company as the

8 Administrator may deem appropriate to adequately address such

9 oral presentation, the Administrator shall issue his/her decision

K) which shall be binding on the Company and unappealable unless,

11 within twenty (20) days after receipt of the decision, the

12 Company exercises its rights as stated in paragraph 6 of this

13 Section. The Administrator's written decision shall include a

14 response to the Company's arguments and evidence. The written

15 decision of the Administrator shall be incorporated into and

16 become an enforceable element of this Consent Agreement, and

17 shall be considered the Division's final decision as provided in

18 paragraph 6 of this Section.

19 6. - As to any final Division decision, the Company may

20 pursue the dispute before the State Environmental Commission

21 ("SEC") as a "contested case" pursuant to MRS §§ 233B.010 et seq.

22 and MAC §§ 445.983 - 445.995, and shall be entitled to both

23 administrative and judicial review as provided therein.

24 7. Except as provided in Section XIV (Stipulated

25 Penalties), the existence of a dispute as defined in this Section
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1 and the Administrator's consideration of matters placed into

2 dispute shall not excuse, toll, or suspend any compliance

3 obligation or deadline required of the Company under this Consent

4 Agreement during the pendency of the dispute resolution process.

5 Without modifying Paragraph 4 of Section XIV, the Parties do not

6 intend the preceding sentence to require the Company, during the

7 pendency of any good faith dispute, to take actions that would

8 have the effect of mooting the subject of the dispute.

9

10 XVI. FORCE MAJEURE

11 1. The Company shall perform the requirements of this

12 Consent Agreement within the time limits prescribed, unless the

13 performance is prevented or delayed by events which constitute a

14 force majeure. The Company shall have the burden of proving such

15 a force majeure. A force majeure, for purposes of this Consent

16 Agreement, is defined as any event arising from causes not

17 reasonably foreseeable and beyond the reasonable control of the

18 Company, or of any person or entity controlled by the Company,

19 which delays or prevents the timely performance of any obligation

20 under this Consent Agreement despite the Company's best efforts

21 to fulfill such obligation. A force majeure may include:

22 extraordinary weather events, natural disasters, strikes,

23 lockouts, national emergencies, delays in obtaining access to

24 property not owned or controlled by the Company despite timely
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I
2

3

4

best efforts to obtain such access, and delays occasioned by

PEPCON's failure timely to complete work under PEPCON'S Consent

Agreement within a timeframe that would allow the Company's work

to proceed in a manner contemplated bv the schedule of the

Consent Agreement, and delays in obtaining any required approval

6 or permit from the Division or any other public agency that occur

7 despite the Company's complete, timely and appropriate submission

8 of all information and documentation required for approval or

9 applications for permits within a timeframe that would allow the

10 work to proceed in a manner contemplated by the schedule of the

11 Consent Agreement. A force majeure does not include (i)

12 increased costs of the work to be performed under the Consent

13 Agreement, (ii) financial inability to complete the work or (iii)

14 normal precipitation events.

15 2. If any event occurs or has occurred that may delay the

16 performance of the Company's obligations under this Consent

17 Agreement, whether or not caused by a force majeure event, the

13 Company's Project Coordinator or, in his or her absence, a

19 responsible corporate official, shall notify orally the

20 Division's Project Coordinator or, in his or her absence, the

21 Administrator or Deputy Administrator, as the case may be, within

22 two (2) business days of when the Company first knew or should

23 have known that the event might cause a delay. If the Company

24 wishes to claim a force majeure event, then within ten (10) days

-3 j-
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1 thereafter, the Company shall provide to the Division a written

2 explanation and description of the obligation (s) delayed or

3 affected by the force majeure event; the reasons for the delay;

4 the anticipated duration of the delay; all actions taken or to be

5 taken to prevent or minimize the delay; a schedule for

6 implementation of any measures to be taken to prevent or mitigate

7 the delay or the effect of the delay,- the Company's rationale for

8 attributing such delay to a force majeure event; and a statement

9 as to whether, in the opinion of the Company, such event may

10 cause or contribute to an imminent and substantial hazard to

11 human health, welfare, or the Environment. The Company shall

12 include with any notice all available documentation supporting

13 its claim that the delay was attributable to a force majeure.

14 Failure to comply with the above requirements shall preclude the

15 Companies from asserting any claim of force majeure for that

16 event .

17 3 . The Division shall notify the Company in writing of its

18 force majeure determination within fifteen (15) days after

19 receipt of the notice from the Company. If the Division

20 determines that the delay has been or will be caused by

21 circumstances constituting a force majeure event, the time for

22 performance of the obligations under this Consent Agreement that

23 are affected by the force majeure event will be extended by the

24 Division in writing for such time as the Division determines is
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1 necessary to complete those obligations. An extension of the

2 time for performance of the obligations affected by the force

3 majeure event shall not, of itself, extend the time for

4 performance of any other obligation, unless the Company can

5 demonstrate to the Division's satisfaction that more than one

6 obligation was affected by the force majeure event.

7 4. In the event that the Division and the Company cannot

8 agree that any delay or failure has been or will be caused by

9 circumstances constituting a force majeure, or if there is no

10 agreement on the length of the extension, the dispute shall be

11 resolved in accordance with the dispute resolution provisions set

12 forth in Section XV of this Consent Agreement.

13

14 XVII. REIMBURSEMENT OF DIVISION OVERSIGHT COSTS

15 1. Following the Effective Date and for the effective

16 period of this Consent Agreement, the Company(ies) shall

17 reimburse the Division for costs reasonably incurred for

18 oversight of this Consent Agreement in the manner prescribed by

19 Section XVII (Reimbursement of Division Oversight Costs) of such

20 BMI Common Areas Phase 2 Consent Agreement.

21 2. In the event that the parties obligated thereunder fail

22 to comply with Section XVII (Reimbursement of Division Oversight

23 Costs) of the BMI Common Areas Phase 2 Consent Agreement, then

24 the Company shall be obligated to reimburse the Division for any
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1 unpaid oversight costs and expenses as described in Paragraph l,

2 and subject to dispute resolution pursuant to paragraph 2, of

3 said Section XVII that are: (i) not the subject of dispute

4 resolution proceedings under Section XV of the BMI Common Areas

5 Phase 2 Consent Agreement; and (ii) attributed to the Company or

6 the Company's Site in an invoice submitted by the Division as

7 required by Paragraph 2 of Section XVII of the BMI Common Areas

8 Phase 2 Consent Agreement. Amounts due under this paragraph

9 shall be paid by the Company within thirty (30) days after

10 receipt by the Company of written notice from the Division

11 indicating the obligated parties' failure to pay and the amount

12 owing.

13 3. In the event that the BMI Common Areas Phase 2 Consent

14 Agreement terminates for any reason before this Consent Agreement

15 terminates in accordance with Section XXX (Termination) hereof,

16 the Company shall be obligated hereunder to reimburse the

17 Division for oversight costs and expenses attributed to the

18 Companies or the Site as described in Paragraph 1, and subject to

19 dispute resolution pursuant to paragraph 2, of Section XVII

20 (Reimbursement of Division Oversight Costs) of such BMI Common

21 Areas Phase 2 Consent Agreement that are incurred by the Division

22 in the ongoing administration of this Consent Agreement. In that

23 event, the Division shall submit to the Company a monthly

24 invoice, commencing with the first full calendar month after the

25 termination of the BMI Common Areas Phase 2 Consent Agreement,
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1 containing the information described in Paragraph 2 of Section

2 XVII of such BMI Common Areas Phase 2 Consent Agreement. Amounts

3 due under this section shall be paid within thirty (30) days

4 after receipt of each invoice by a check payable to the State of

5 Nevada for the full amount due and owing to:

6 Nevada Division of Environmental Protection

7 333 W. Nye Lane

8 Carson City, Nevada 89710

9 ATTENTION: Chief, Bureau of Corrective Actions

10

11 All such checks shall reference the name of the Site and the

12 Company's name and address. Copies of all such checks and

13 letters forwarding the checks shall be sent simultaneously to the

14 Division Project Coordinator. Any failure by the Company to

15 timely make any payment required under this Section shall be

16 subject to the interest rate specified in Section XIV.

17 XVIII. INDEMNIFICATION

18 The Company agrees to indemnify, defend, save and hold

19 harmless the Division, its Contractors, agents and employees from

20 any and all claims or causes of action arising from or on account

21 of acts or omissions of the Company or its officers, employees,

22 agents or Contractors in carrying out the activities required by

23 or otherwise pursuant to this Consent Agreement.

24

25 XIX. RESERVATION OF RIGHTS
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1 respect to, any claim, cause of action, demand or defense in law

2 or equity, against any person, firm, partnership, or corporation

3 for, or in respect of, any liability it may have arising out of

4 or relating in any way to the generation, storage, treatment,

5 handling, management, transportation, Release, threatened

Release, or disposal of any perchlorateEnvironmcntal Cop.taminanft

at or otherwise associated with the Site.

8 2. Notwithstanding any provision of this Consent Agreement

9 to the contrary, the Division covenants not to sue the Company

10 for oversight costs incurred by the Division under this Consent

11 Agreement in excess of the amounts specified in Section XVII. In

12 the event the Division undertakes to perform any work required of

13 the Company under this Consent Agreement, or to issue an order to

14 the Company to complete such work, the Division covenants not to

15 sue the Company for any stipulated penalties accruing or

16 accruable after the date of such undertaking or issuance.

17

18 XXII. OTHER APPLICABLE LAWS

19 All actions required to be taken pursuant to this Consent

20 Agreement shall be undertaken in accordance with the requirements

21 of all applicable local, state, and federal laws and regulations.

22 The Company shall obtain or cause its representative(s) to

23 obtain all permits and approvals necessary under such laws and

24 regulations.

25
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1 XXIII. PROJECT COORDINATORS

2 1. Within thirty (30) days following the Effective Date,

3 the Division and the Company each shall designate a Project

4 Coordinator and shall notify each other in writing of the Project

5 Coordinator selected. Each Project Coordinator shall be

6 responsible for overseeing the implementation of this Consent

7 Agreement and for designating a person to act in his/her absence.

8 The Division Project Coordinator will be the Division's

9 designated representative for the Site. To the maximum extent

10 practicable, all communications between the Company and the

11 Division, and all Deliverables, documents, reports, approvals,

12 and other correspondence concerning the activities performed

13 pursuant to this Consent Agreement, shall be in writing and shall

14 be directed to the appropriate Project Coordinator.

15 2. The Parties shall provide at least seven (7) days

16 written notice prior to changing Project Coordinators.

17 3. The absence of the Division Project Coordinator from

18 the Site shall not be cause for the stoppage of work.

19

20 XXIV. COMPUTATION OF TIME

21 For purposes of computing due dates set forth in this

22 Consent Agreement, the Effective Date, or the day of the act,

23 event, or default from which the designated period of time begins

24 to run, shall be designated and counted as Day zero (0) .

25 Calendar days shall be utilized in computing due dates. The last
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